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you know? Can you answer met If you answer (as the
prosecution has asserted by indictment and by speech) one
of the two, Bruff or Worrell, killed him, the anawer shows
that the evidence is ineonelngive; upon such angwer yon can-
not conviet either. Yow perceive the evidence must go an-
other step further to enable you to think of eondemnation.
‘What is that step? The evidenee muat satisfy you beyond
all reasongble doubt that Gordon was killed by one of the
two, and that the other knew before the killing that the deed
was to be done, and was present at the act with the intention
to aid and assist the perpetrator in the exeention of that act.
Obwerve: There must have heen knowledge beforshand ; that
is, before the act, that it was to be perpetrated. 2d. Presence
at the acf. 3d. An agreement to azid in the perpetration of
that aet, if aid should be necessary. I meet the law of the
indictment fairly; I do not lessen the breadth of a hair its
legal import; and now I ask you, ecan you find these facts from
the eireumstantial evidence in the canse? Where is the evi-
dence of the previous knowledget Where i3 the evidence of
the previous agreement! Look at the test of the sufficiency
of circumstantial evidenee furnished by the fourth rule:
‘It ig essential that the circumsténces should to a moral ecer-
tainty exclude every hypothesis but the one sought to be
proved.”’

The hypothesis sotght to be proved, in that Gordon was
killed by either Bruff or Worrell, and that the one who did
not kill him knew beforehand that the other was to kill him,
and agreed 1o be present to aild and assist in the killing, and
was so present. 'That ia the hypothesis sought to be proved;
that is the hypothesis which must he proved, proved by the
State, affirmatively and beyond all reasonable doubt.

Msay not all that is proved in this cause be {rue, and yet
this hypothesis be not truet If so, there is an end of the
cause. The question for you is not whether the hypothesis
is probably frue, nor whether it is8 more probably true than
other hypotheses. It is not whether thiz hypothesis is the
best explanation of the circumstances, the most reasonsble
solution of them, the most plausible aecount of the homieide;



