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the charge be gecurately specified, it is impossible for him to de-
fend himself. In enpport of this indietment, evidenee as to either
case might be brought forward.

If in the indictment he had been charged with publishing a book,
entitled “The Prospect Before Us,” he would have known with an
ahsolots eertainty and demonstration (by the copy with which he had
been furnished), what was meant to be proved against him, and
what was necessary for him t¢ prove in his own vindication; as this
ja not the case, and as he was not hound to knew whether the pas-
sages were taken from the book or & newspaper, cootaining ex-
tracta from i, in the publication of which he had no eoncern, and
for which he is nnder no responsibility, be oughi to be sheltered by
law from this evidence, which is attempted to be introduced against
him. The second reason has made a great impression on my mind,
and yet retains its influence. I conceive, that ome writing mgminst
the President, containing fifty libellous peasages, if published at
the same time, can be but one aet, and if there be but one uet, there
can be but one prosecution; if the present indictment had men-
tioned the title of the book, and the very passages relied on as
parts of this book, the decision of this jury and this eourt whieh is
about to he pronounced in this case, might be pleaded in bar jo
any pubsequent indictmnent, for the same or any other passages in
the same book, It is no argument to eay, thai there will be no sab-
sequent proseention; in times like these, it 18 impossible to predict
what may be attempted, and if such a prosecution were to take
plaes, I ahould not be more surprised than I am at present. If the
title of the book had been imserted in this indistment, and a subse-

nent indietment were to be brought forward, I know that the de-

endant would plead in bar, that he had beer formerly convicted or

formerly acquitted; and the preduction of the record alone would
proteet him; but if the title of the book iB not to be recited, the
tecord will not be eonclusive, and a second proseention may take
place. For the second indictment, eompared with the present re-
cord, will contain no internal evidence, that the traverser had been
formerly tried for the same offense, but he must resort to oral testi-
mony, to prove that this book had been given in evidenee against him
at & former trial; and he might not be able to procure witnesses,
whose testimony would be snfficient to establish this point. These
are the resasons which induee me to think that this bock onght pet
to be admitted to go in evidence to support the charges in the indid-
ment. This prineiple has a eonsiderable operation in gquestions of a
private property. In an action of debt, if a hond or writing be the
gronnd of the setion; if there be the most minute variance between
the bond or writing stated in the declaration, and that which is ad-
duced in evidence in support of it, the party must enffer a nonsait.
If this precision and minute atlention to accuracy be required in
actions of property between man and man, is it not infinitely more
impertant that the same principles should govern in criminal cases?
If the srgument be good in one ease, it appears to be irresiatible and
omupipotent in the other.



