
doubt, one conjured up by the jury, but a reasonable doubt. 
A @ 

Gentlemen, this defendant is gharged with murdor, wsurder is 

defined to be the unlawful killing. of a human being, in the peace of 

the State, by a person of somméd wemory an@ discretion, with malice 

aforethought, either express ox implied. | 

-ixpress malice is that deliberate intention unlawfully to take 

away the life of a fellow-being, which is manifested by external cir- 

cumst:nees capable of proof, 

alice shall be implied where no considerable provoc: tion appears, 

and where all of the oiroumstences of the killins show an abandoned 

and malignant heart. | 

There is no cifference between express and implied malice exoe pt 

in the mote of arriving at the fact of its existence. The legal sense _ 

of the term "malice" is not confined to particular animosity to the 

degeascd, but extends to an_evil design in general, The popular icea | 

of malice in its sense of revenge, hatred, ili will, has nothing to 

a€owith the subject. It is an intent to kill ao human being ina 

oase where the law would neither justify nor in ony le gree excuse the 

intention, if the killing should take place as intended. It is a 7 

deliberate intent unlawfully to take human life, whether it springs 

from hatYed, ill will or revenge, ambition, avarice or other like 

passion, Awan may form the intent to kill, do the killing instantly, 

and regret the deed a8 soon aS done. Malice must esist st the time 

af the KULling. | It need not have existed any~length of tine previously 

When a homiedde is proven, if it is proven to be the act of tho 

defendant, the lew presumes malice, and unless tho evidence Should 

. relieve the Slayer he may be Soma guilty of urder. ‘he presumption 

of innocence is removed by proof of the killing by the defendant. 

When the xilling is shown to be the aot of the defendant, it is then 

on ‘the ¢ defendant to juatify - -or mitigate the homicide. The proof to 

do that may come fy om- either Side, “at ehse™ from-the evidence offered 

‘by the State to make out its case, or fron the evidence offered by the 

——aefeniant or the defendant's statement, 

, Pentland of the jury, you are made by law the sole judges of —— 

piancaned, pnd, the-soteht, of tha, testi of. 
peo a e m ai 

each — every witness. “rt is for you, to. take this ‘tes ti mony ag you. 

have heard it, in connect ion with the defenfant's atatement, and 

arrive at. what ES believe. to be the truth. 
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