were not coneidered in the decision, which appears from the face -thereof.
Plaintiff in error says that the error committed, as 15 disclosed from an
inspection of the grqunde here quoted, waa material. The faota alleged.~
herein’ to be overlooked in -this ground were discussed in this brief filed
by.plaintiff in error, as will sppear from pages 213 to 215 of the originel
-brief, filed in this case.

10.- Because the Court, in rendering the decision in said case, overw-

— looked the following material facts in the record, toawit, Ground 32 of

the motion for new trial, which reede as follows:

. "Becauseé the Court erred in declining to allow the witness, }Miss Hall,
to testify that on the morning of April 26, and before the murder wes coms
mitted, Mr, Frank called her over the telephone, asking her to come to the
pencil factory to do stenographic work, stating at the time he called her
thet he had so much work to do that it would teke him until six o'clock
to get it done, R

- "Defendant contends that this testimony was part of the res gestae and
oug:t to have been heard by the Court, and fallure to do so committed ere
-IoYr .

— Bald ground Just—quited eet up material facte constiﬁhting error in sail
" case, which the Court, in the daaiscipn rendered, overlooked, and which
-were not considered in said daciaion, which appears from the face thereof.
Plaintiff in error saye that the error committed, as ié diécloaed from an"

inepection of the grounda here qucted was materisl. The facte alleged
herein to be overlooked in this ground were diacussed in the brief filed
by plaintiff in error, as will appear from pages 289 to 292 of the original

. brief, filed in this case. ; C;

1i7:—‘Beéauee the Court, in rendering the decision in said'oase,_over—'<

1ooked»the following material fge&s in the record, to-wit; Ground 34 of
" the motion for new trial, which rdeds 585 Tollows' ‘

"Because, while Mrs, Freeman wes on the stand, after testifying
a8 to other things, she testified that while she and "iss Fell, on April
26, were 4t the restaumnant immediately contiguous to 'the pencll factory,
and after they had left the factory at 11.45 o'clock &, m,, and had had
lunch that Lemmie Quinn ceme in and stated that he had just been up to

see Mr, Frank.
- "Upon motion of the Solicitor, this statement that he had bqgg~y§\€3VV ;
"see Mxr, Frank was rul®d out as. hearsay-
: "This statement of Lemmie Quinn was a part of the res gestae, and was.
not hearsay evidence, and was material te the defendant's cause, lLemmie.
Quinn testified that he swW Mr. Frank in his office just.before he went
down to the restaurant and had the conversation with Mrs, Freeman and Misg
. Hall;; this teetimony was strongly disputed by the Solicitor. Lemmie
: yquinn 8 atatemont that e was 8i ¥rank's office just before going inté the
s . restaurant was of ‘the greateet moment to the defendant, because 1t strongly
. tended to dispute the contention of the State that Mary Phagan was killed
; between twelve and half past, — ,
) ."The. Court erred in ruling out and declining to hear this, for the
reasone above stated. The testimony was relevant, material and part of .
.the res: wustavT_ﬁﬁa“’hou_g_ngxg~been aent to the Jurxj_______ S, e

‘.l.




